Explaining the Category One exclusion
Please refer to the actual policy language on the next page but, to summarize, your
current sponsored E&O plan covers agents while placing business with unless :
-

The coverage met the underwriting guidelines
The damages would have been covered by had the correct coverage been in place

The range of coverages that this carve out could apply to are vast. An agent could be exposed
to any number of E&O claims, small or large.
Again, this clause only applies to your main captive carrier business. It is present even if the
agent has the sponsored plan Coverage Level three E&O policy.
The United Farmers Agents Association E&O plan does not contain this exclusion.

The products/plans advertised herein are not sponsored, approved, or endorsed by, or
otherwise affiliated with, Farmers Group, Inc.

SPECIMEN

Summary of an agent’s excluded E&O claim from Oct. 2021.

Pages 1-3- The group sponsored E&O plan stating the agent’s E&O claim is not covered as
coverage was available from the captive carrier, the insured met underwriting guidelines and
the coverage would apply to the loss.
Page 4- Sent by the group sponsored E&O plan to the underlying coverage carrier denying
liability for the claim
Page 6- Email from the E&O plan carrier to underlying coverage carrier stating there is no
coverage under the policy and tendering the claim to underlying coverage carrier to handle by
applying coverage retroactively.
Page 7- Response from underlying coverage carrier declining to reform the policy and pay the
agents excluded claim.
Page 8 – follow up response from underlying coverage carrier stating that they agent’s
excluded claim will not be covered and the decision to defend and indemnify will only be
addressed if and when the agent's insured files suit.

Farmers Insurance Exchange
Page 2

In consideration of the payment of the premium, the undertaking of the NAMED INSURED
to pay the Deductible, if any, and subject to the Limit of Liability of this insurance as set
forth in the Declarations, Exclusions, Conditions and other terms of this Policy, Arch
Insurance Company, hereinafter referred to as the Company, agrees with the NAMED
INSURED as follows:
INSURING AGREEMENT
I.

COVERAGES - PROFESSIONAL LIABILITY AND PERSONAL INJURY:
A.

PROFESSIONAL LIABILITY
The Company will pay on behalf of the INSURED all sums which the
INSURED shall become legally obligated to pay as DAMAGES because of a
claim first made against the INSURED during the POLICY PERIOD or an
Extended Reporting Period, if applicable, for:
1.

Any negligent act, error or omission of the INSURED, or any person
for whose acts the INSURED is legally liable, in rendering or failing
to render PROFESSIONAL SERVICES for others in the conduct of
the NAMED INSURED'S profession as a licensed Insurance
Agent/Broker while there is in effect a valid Agency or District
Manager contract between the NAMED INSURED and Farmers
Insurance Exchange, but only while:
a.

Soliciting, servicing, placing or binding business on behalf of
an insurance carrier other than the Farmers Insurance
Exchange; or

b.

Soliciting, servicing, placing or binding policy coverage on
behalf of Farmers Insurance Exchange unless:
i.

The policy coverage met the underwriting guidelines
of Farmers Insurance Exchange as set forth in writing
by Farmers Insurance Exchange; and

ii.

The DAMAGES would have been covered by Farmers
Insurance Exchange pursuant to the terms and
conditions of the subject policy coverage if such policy
coverage had been in force; or
*

*

*

*

*

We believe this matter is not a properly referred E & O claim under the Arch policy as it is our
understanding that the coverages claimant allege should have been offered and provided met the

What is a “Class 1” E & O claim?
As a Farmers agent I unfortunately found out. For 24 years as a Farmers agent I had assumed the
E and O coverage I have been paying $481.00 a month for would take care of any unintentional
error or omission I or my staff would make.
What I found out when filing a claim is that if coverage is available from Farmers and not placed
with Farmers, your error and omission claim is excluded. Here is what happened to me.
My client had a BOP policy with us for many years. The insured notified me that someone hit his
electrical fence in a hit and run accident. I told him to file the claim assuming there was coverage
due to the fence being attached to the building.
After investigation commercial claims told me the claim was being denied, that a special
endorsement for an outdoor fence was needed to provide coverage. I thought that if the fence was
bolted to the structure that it would be considered building property, which claims stated is
incorrect. My client called and said he has not heard from the adjuster and his fence is still down.
I told him that Farmers was going to deny his claim due to no coverage for the fence. I indicated
that I had made an error and that I would file a claim with my professional liability carrier and we
would attempt to resolve it in that way. I also told him that when the police report came if we could
identify the party that caused the damage we could possibly collect from their insurance.
I filed the notice of claim with Arch. After another week Arch told me my E & O claim was being
denied due to it being a “class 1” claim. I asked for an explanation.
The Arch adjuster told me that Farmers E and O policy has an exclusion that states if coverage is
available from Farmers and it was not placed with Farmers, the group E & O policy will not cover
my loss. The adjustor for Arch told me to notify Farmers claims and see if they would retroactively
add coverage to the client’s policy. I spoke to the supervisor with commercial claims only to have
them deny it once again. Claims stated that when I wrote the policy I did not tell the client
specifically he was not covered for the fence being hit by a vehicle. I told him it was so long ago I
don’t remember the conversation at the time and that I told the client he was “covered” assuming
his fence was covered under the building. Claims said they were not going to reverse their
decision.
I tried to contact my district manager and DMM, neither of which was available to discuss it at
length. The DMM indicated he was being transferred and I would have to talk to the new DMM or
call his supervisor. All of this is going on and my client’s fence is still down after two and half
weeks. I called the DMM’s superior who arranged a conference call with the Farmers claims
supervisor and told me they were not going to retroactively place coverage on the insured’s policy.
The police report was no help as the vehicle had hit ran and no plates were taken. I had a
decision to make. This is a client whom I had developed a friendship through the years, has 14 or
so policies with me and has referred at least 20 policies to me through the years. Do I take care of
this myself or go to small claims with him?
Arch told me to notify them if the client takes me to court. I asked that if I lost in court would they
pay. They said not necessarily. The client forwarded a $3500 bill for the fence. I subtracted the
$1000 deductible that the insured’s policy called for in the event of loss and paid my client $2500
from my own pocket.

I was embarrassed for myself and most of all for Farmers Insurance Group, who didn’t stand
behind me or a loyal client for over 20 years. I love Farmers Insurance, they have done some great
things for me, my family, and my clients through the years and I am grateful and blessed to be a
Farmers Agent.
However, the E and O policy written at Farmers direction excludes mistakes involving an omission
of Farmers coverage. This gives Farmers the discretion over whether or not Farmers will place
coverage retroactively for the insured, and in essence, cover an agent’s E & O loss or not rather
than the E & O insurance policy I pay dearly for each month.
What does our group E and O policy really cover? I am afraid I found out the hard way that the
answer is not much.
Signed,

Charles Phillips
Chula Vista, CA
Loyal agent since 1984

